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Dear Mr. Gomersall:

On behalf of Dentons US LLP (“Dentons”), we are submitting comments on the referenced

Proposed Rule. Dentons, through a predecessor firm (McKenna Long & Aldridge (a/k/a McKenna &

Cuneo and Sellers, Conner & Cuneo)), for decades, has been at the forefront of working with the

Department of Defense (“DoD”) regarding the development of sound laws, regulations and practices

relating to independent research and development (“IR&D”) costs. For the reasons discussed below, as

well as those included in our prior comments submitted in response to the Advanced Notice of Proposed

Rulemaking (“ANPR”) on April 8, 2016—attached hereto and resubmitted for consideration—the

referenced Proposed Rule should be withdrawn as unnecessary and harmful to the government’s

interest.

The Proposed Rule sets forth a proposed approach for evaluating future IR&D expenses in

competitive procurements. Specifically, the Proposed Rule, through the proposed establishment of a new

clause in the DoD Federal Acquisition Regulation Supplement (“DFARS”), DFARS 252.215-70XX,

“Notification of Inclusion of Evaluation Criteria for Reliance Upon Future Government-reimbursed

Independent Research and Development Investments,” would require that for major defense acquisition

programs and major automated information systems acquisitions: (1) an Offeror that “intends to use

IR&D to meet the contract requirements . . . include documentation in its price proposal to support this

proposed approach”; and (2) the Contracting Officer “[f]or evaluation purposes only . . . adjust the

Offeror’s total evaluated cost or price to include the amount that such future IR&D investments reduce the

price of the proposal.” 81 Fed. Reg. 78015 (Nov. 4, 2016). The alleged goal of the Proposed Rule is “to

ensure that substantial future [IR&D] expenses, as a means to reduce evaluated bid prices in competitive

source selections, are evaluated in a uniform way during competitive source selections.” Id. at 78014.
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Prior to the issuance of the Proposed Rule, in February 2016, DoD issued the ANPR as part of

this same DFARS Case (2016-D017). Through the ANPR, DoD requested comments on whether its

proposed approach “would achieve the objective of treating the proposed use of substantial future IR&D

expenses as a means to reduce evaluated bid prices in competitive source selections in a uniform

manner that is consistent with the objective of making IR&D an allowable cost.” Id. at 6488-89. As

previously stated, Dentons submitted comments in response to the ANPR on April 8, 2016.

Following issuance of the ANPR, on March 3, 2016, DoD held a public meeting to discuss the

ANPR and invited suggested alternative solutions. During the public meeting, industry expressed

numerous practical, legal, and policy concerns associated with the proposed method of valuing a

contractor’s IR&D. Nevertheless, despite the public meeting and the written comments submitted to DoD

in response to the ANPR, including those of Dentons, and contrary to the requirements imposed on DoD

when it engages in rulemaking, DoD published the Proposed Rule containing nearly identical language to

the ANPR thereby failing to address, and effectively disregarding, the significant industry and public input

that occurred. See Executive Order 13563, January 18, 2011, “Improving Regulation and Regulatory

Review,” 76 Fed. Reg. 3822; Executive Order 12866, September 30, 1993, “Regulatory Planning and

Review,” 58 Fed. Reg. 190. In light of the foregoing, Dentons resubmits its prior comments in their

entirety, attached hereto, for reconsideration.

Indeed, consistently throughout the ANPR, the public meeting, and, now, the Proposed Rule,

DoD has failed to state the problems it seeks to address with this rulemaking. It is possible that one

purpose of the Proposed Rule may relate to protectionism of small businesses and a belief that large

contractors with advanced IR&D programs have an unfair competitive advantage. The Proposed Rule

does not resolve this concern. In fact, the Proposed Rule applies only to “major defense acquisition

programs” and “major automated information systems acquisitions,” which it expressly acknowledges are

usually performed by large contractors—not small businesses.

Alternatively, and again based upon speculation because of DoD’s failure to define the underlying

problem, it also is possible that the purpose of the Proposed Rule is to attempt to address concerns within

the Implementation Directive for Better Buying Power 3.0. Specifically, the Better Buying Power 3.0

expressed concerns when:

[P]romised future IR&D expenditures are used to substantially reduce the

bid price or competitive procurements. In these cases, development

price proposals are reduced by using a separate source of government

funding (allowable IR&D overhead expenses spread across the total

business) to gain a price advantage in a specific competitive bid. This is

not the intended purpose of making IR&D an allowable cost.

81 Fed. Reg. at 78014.

Unfortunately, the Better Buying Power 3.0 conclusion is incorrect. Obtaining a price advantage

via reduced costs is at least an ancillary purpose acknowledged within the current IR&D statute. See 10

U.S.C. § 2372(g) (regulations must encourage contractors to engage in IR&D activities of potential

interest to DoD, including activities intended to reduce acquisition costs and life-cycle costs of military

systems); see also Raytheon Co. v. United States, 809 F.3d 590, 593 (Fed. Cir. 2015) (“The result [of
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IR&D] is a ‘cost reduction’ for the particular contract without compromising the contractor’s ability to fulfill

its promises in that contract.”). Moreover, if a contractor proposes future IR&D investment in a proposal

and the proposal is selected, then the government will realize the benefit of the IR&D investment. In such

a situation, the contractor simply is not exploiting a “separate source of government funding” to gain a

price advantage. Instead, because IR&D costs are spread across multiple contracts, including potentially

both commercial and government contracts, the government recovers a multiplier on its investment.

Thus, regardless of the problems the Proposed Rule seeks to alleviate, its underlying reasoning is flawed.

In addition to the foundation the Proposed Rule is fabricated upon being erroneous, practical

implementation of the Proposed Rule risks double-counting IR&D costs against a contractor. Indeed,

many unanswered questions remain based upon the failure of DoD to define the manner in which the

proposal would be “adjust[ed] . . . to include the amount that such future IR&D investments reduce the

price of the proposal.” Consequently, DoD should be concerned that the implementation of the Proposed

Rule will result in IR&D costs being attributed in full and repetitively to every new program to which they

relate, a result expressly feared by the U.S. Court of Appeals for the Federal Circuit. See ATK Thiokol,

Inc. v. United States, 598 F.3d 1329, 1336 (Fed. Cir. 2010).

Based upon the above, if DoD artificially adjusts the initial bid for future IR&D cost, such an

adjustment likely will make those proposals containing IR&D unaffordable and uncompetitive with lesser

offerings.
1

As a result, IR&D efforts likely will decrease and DoD either will not have the benefit of the

latest technology or will have to fully fund such efforts. Such a result is contrary to established

Congressional policy and, therefore, must be avoided.

As one final supplemental note, which undoubtedly other industry comments will also point out,

fundamental aspects underlying the Proposed Rule are currently being examined by two Congressionally-

mandated panels. Thus, it is counterproductive to all stakeholders for DoD to make the Proposed Rule

final at this time. This is especially true given the fact that the methodology suggested by the Proposed

Rule would prevent many of the intended goals under the panels’ consideration, thereby requiring

reversal of, or significant revision to, the Proposed Rule.

In sum, the concept underlying the Proposed Rule of adding the costs of future IR&D efforts to

the proposed costs of a benefiting contract is both bad policy and improper under DoD’s existing IR&D

policy and the applicable regulatory scheme, as further detailed in our prior comments submitted on April

8, 2016 in response to the ANPR and attached hereto for reconsideration in accordance with DoD’s

rulemaking obligations. The Proposed Rule, therefore, should be withdrawn. In its place, the government

should rely upon its existing ability to assess technical risk in a proposal by evaluating the technical risks

in how a contractor proposes to meet its contractual requirements, including technical risks involved in an

IR&D project that will benefit the contract. Any other approach will disrupt the current regulatory scheme

and more than likely create disincentives to contractors engaging in IR&D. Indeed, this may well be the

conclusion reached by the two Congressionally-mandated panels if the Proposed Rule is made final since

the Proposed Rule would prevent many of the intended goals under the panels’ consideration.

1
It is also noteworthy that such an adjustment will infringe on the independence of a contractor to

choose which technologies to pursue in its IR&D program, an effect that is contrary to 10 U.S.C.

§ 2372(f).
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Sincerely,

Thomas A. Lemmer

Steven M. Masiello

K. Tyler Thomas




















